
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 

 

       
 

    
                  
    THE SUPREME COURT AND EMPLOYEE BENEFIT 
                       CASES IN THE CROSSHAIRS 
Over the last few weeks, the business and legal 
press have been full of commentary on the impact of 
Supreme Court Justice Antonin Scalia’s death.  
Certainly, this has become a political hot potato - 
only time will tell how it will be resolved.   
 
There are a couple of important employee benefit 
cases that could be impacted by the change in the 
complexion of the Supreme Court.  As a very general 
comment, if a decision is split 4 to 4 among the 
Justices, the relevant circuit court holding will stand.  
Alternatively, the Justices could decide the re-hear 
the case, once the vacancy has been filled. 
 
Of particular note, on March 23, 2016, the Supreme 
Court is scheduled to hear the combined case 
challenges to the Affordable Care Act’s contraceptive 
mandate, particularly as it relates to entities with a 
religious opposition to providing contraceptive 
services.   
 
Two recent Supreme Court decisions bear 
mentioning:   
 A number of states have enacted laws requiring 

insurers and third party administrators (TPAs), 
and in certain instances, providers, to report a 
variety of health-related information to an 
essential source.  The premise behind these so 
called all-payer claim data laws is to allow a state 
to gather relevant data so that they can analyze 
where health needs exist.  As an aside, the All 
Payer Claims Database (APCD) Council maintains 
an on-line interactive map of programs in the 
50 states.   

 

March 7, 2016 

 
In This Edition: 
 
 
 THE SUPREME COURT AND 

EMPLOYEE BENEFIT CASES IN 
THE CROSSHAIRS 

 
 IRS ALLOWS MID-YEAR 

CHANGES TO SAFE HARBOR 
PLANS 

 
 NOTEWORTHY NEWS FROM THE 

IRS 
 
 2017 COST SHARE LIMITS IN 

ACA PLANS 
 

 
 
 
 
 
 
 
 

 
 

 
 

 
 

page 1 

http://www.apcdcouncil.org/state/map�
http://www.apcdcouncil.org/state/map�


 

 
 
 

 
March 7, 2016     page 2 

Continued from Page 1 
 

Vermont has such laws that require periodic 
reporting and disclosure by insurers, 
including self-funded plans, as well as health 
care providers of their health care costs, 
prices, quality, utilization, and claims data to 
a state agency.  A lawsuit was filed 
challenging the state’s ability to mandate a 
self-funded plan to provide this type of 
information.  In a nutshell, ERISA generally 
preempts state laws that attempt to regulate 
self-funded plans.  The lower court found in 
favor of Vermont.  The case was then 
appealed and the matter was found in favor 
of the insurer; hence, the matter arrived at 
the Supreme Court.   
 
The Justices rendered their opinion on March 
1, 2016 [Gobeille v. Liberty Mutual Ins. 
Co., No. 14-181 (U.S. Mar. 1, 2016)].  In a 
6-2 majority decision, the Supreme Court 
upheld the ERISA preemption of Vermont’s 
law.  According to the Opinion, “preemption 
is necessary in order to prevent multiple 
jurisdictions from imposing differing, or even 
parallel, regulations, creating wasteful 
administrative costs and threatening to 
subject plans to wide-ranging liability”.    

 
 Another recent Supreme Court decision 

addressed the matter subrogation clauses 
that require a plan participant to reimburse a 
plan for medical expenses when the 
participant later recovers money from a third 
party for injuries resulting from an auto 
accident (Montanile v. Board of Trustees 
of Nat. Elevator Industry Health Benefit 
Plan, No. 14-723 (U.S. Jan. 20, 2016)].   
 
In this case, the plan paid for participant’s 
medical expenses he suffered as a result of 
the auto injury.  The participant then sued 
the driver and obtained a settlement.  In 
accordance with the plan’s subrogation 
clause, the plan administrator sought 
reimbursement from the participant by 
placing a lien on the participant’s settlement 
funds; however, the participant had already 
spent the settlement funds thus, rendering 
the lien unenforceable.  The plan then 

sought to obtain reimbursement from the 
participant’s general assets. The Supreme 
Court held that when an ERISA-plan 
participant wholly dissipates a third-party 
settlement on non-traceable items, the plan 
fiduciary may not bring suit to attach the 
participant’s separate assets. 

 
IRS ALLOWS MID-YEAR CHANGES TO 

SAFE HARBOR PLANS 
In 2006, the law was amended to provide for a 
safe harbor retirement plan.  In a nutshell, a 
safe harbor retirement plan that meets certain 
conditions is exempt from discrimination rules 
such as the actual contribution percent (ACP) 
test and actual deferral percent (ADP) tests; 
and in some circumstances, the top heavy 
rules.  One of the outstanding questions over 
the years has been, can a safe harbor plan be 
changed mid-year?   
 
The IRS recently issued guidance (Notice 
2016-16) providing that certain changes can 
be made mid-year without jeopardizing safe 
harbor status of the plan.  These rules apply to 
traditional safe harbor plans, as well as 
qualified automatic contribution arrangements 
and 403(b) plans.  
 
The Notice includes several types of examples 
of permissible mid-year changes.  The types of 
amendments that can occur mid-year include 
a change in a non-elective deferral 
percentage, the addition of the age 59½ 
withdrawal provision, or a modification to the 
default investment.  
 
There are certain changes that cannot be 
made mid-year, such as: 
 A mid-year change to increase the number 

of completed years of service required for 
an employee’s right to his/her account 
balance attributable to safe harbor 
contributions under a qualified automatic 
contribution arrangement; 

 A mid-year change to reduce the number, 
or otherwise narrow the group of 
employees eligible to receive safe harbor 
contributions; 
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 A mid-year change to the type of safe 
harbor plan; or 

 A mid-year change to modify the formula 
used to determine matching contributions 
(or the definition of compensation used to 
determine matching contributions) if the 
change increases the amount of matching 
contributions, or to permit discretionary 
matching contributions. 

 
Safe Harbor Notice Requirements 
Safe harbor plans are required to provide 
periodic participant notifications. According to 
the IRS guidance, if a mid-year change by the 
plan would alter information contained in the 
existing safe harbor notice, participants must 
be given notice of the mid-year change, 
reasonably in advance of its effective date.  
Generally, a notification is deemed ‘reasonably 
in advance’ if it occurs between 30 and 90 
days prior to the effective date of the change.  
Further, if the mid-year change alters a 
change in contribution, then individuals must 
be given a reasonable opportunity (30 days is 
deemed reasonable) to make any election 
changes.   
 
This is welcome guidance to employers 
sponsoring safe harbor plans.  The IRS will 
likely provide additional guidance in the 
future.  In particular, the IRS has asked for 
comments on whether any guidance is 
needed, for example, in the event of business 
reorganizations such as a merger. 
 

NOTEWORTHY NEWS FROM THE IRS 
 
 Skip the Form 5500 Compliance 

Questions 
Certain welfare benefit plans and pension 
plans subject to ERISA are required to file a 
Form 5500 and related schedules within seven 
months of the close of each plan year. Of 
particular note, large welfare benefit plans 
filing a Form 5500 are required to report 
certain financial information relating to the 
plan on the Schedule H; small plan financial 
reporting is accomplished on the Schedule I.   
 
 

The 2015 edition of the Schedule H and I 
included a new set of compliance questions for 
plan sponsors to complete (Part IV of Schedule 
H, or Part II of Schedule I).  However, shortly 
after the 2015 forms were released, the IRS 
announced that plan sponsors need not 
complete these compliance questions for the 
2015 plan year reports. 
 
 Updated IRS Publication 969 
The IRS released the 2015 edition of 
Publication 969, Health Savings Accounts 
and Other Tax-Favored Health Plans. While 
there are no substantive changes to the 2015 
edition, this publication may be helpful to 
individuals who have a health savings account, 
a flexible medical spending account, a medical 
savings account, or a health reimbursement 
arrangement.  
 
 Email Phishing Scheme Alert – Form 

W-2 
The IRS issued an Alert to payroll and human 
resources professionals to beware of an 
emerging phishing email scheme involving 
Form W-2s that purports to be from company 
executives and requests personal information 
on employees.  According to the alert, an 
incoming suspicious email may sent from the 
company’s CEO to its payroll department 
requesting a list of employees and their 
personal information including names, 
addresses, dates of birth, Social Security 
numbers or copies of the Forms W-2.   
 
2017 COST SHARE LIMITS IN ACA PLANS 

The Affordable Care Act (ACA) imposes certain 
cost-share restrictions on essential health 
benefits provided under non-grandfathered 
group health plans, including non-
grandfathered self-insured and large group 
health plans. In 2016, the out-of-pocket limit 
is $6,850 for self-only coverage; $13,700 for 
other than self-only coverage. On February 
29, 2016, the Centers for Medicare and 
Medicaid Services announced an increase in 
the maximum annual limits applicable in 2017 
to $7,150 for self-only coverage; $14,300 for 
other than self-only coverage. 
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As a reminder, for plan years beginning 
January 1, 2016, an individual cannot be 
subject to more than the individual statutory 
out-of-pocket limit on essential health 
benefits, even if the individual is covered by a 
family plan.  
 
These cost share restrictions applicable to ACA 
plans differ from the out-of-pocket limits 
applicable to high deductible health plans used 
in conjunction with health savings accounts, 
which for 2016 are $6,550 for individual 
coverage; $13,100 for family coverage.  We 
expect the 2017 limits to be announced by the 
IRS later this spring.  
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The information contained in this Benefit Beat is not 

intended to be legal, accounting, or other professional 
advice, nor are these comments directed to specific 
situations. This information is provided as general 

guidance and may be affected by changes in law or 
regulation. This information is not intended to replace or 

substitute for accounting or other professional advice. You 
must consult your own attorney or tax advisor for 
assistance in specific situations. This information is 

provided as-is, with no warranties of any kind. CBIZ shall 
not be liable for any damages whatsoever in connection 

with its use and assumes no obligation to inform the 
reader of any changes in laws or other factors that could 

affect the information contained herein.  
 
 

 
 
 
 
 
 
 
 

 
 
 
 
 

 


